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Q: Each year, on Simchas Torah, my shul sells 
the rights to hagbah and gelilah for the entire 
year as a package, and I bought it for this year. 
Unfortunately, during the coronavirus pandemic, 
the shul was closed for a few months. Is the shul 
obligated to give me hagbahos and gelilos in the 
months following this coming Simchas Torah as 
compensation?
A: In order to answer this she’eilah, we must first 
examine what form of kinyan (acquisition) takes 
place when a person buys a mitzvah, such as an 
aliyah. This question has many ramifications, as 
we will explain.
Many poskim rule that such a purchase is an 
ordinary kinyan, similar to any sales transaction 
(Shiyarei Knesses HaGedolah, Orach Chaim, Hagahos 
HaTur 147:3; Emes L’Yaakov, Hilchos Sefer Torah 6; 
Magen Avraham 306:15 with Levushei Srad; Taz 
153:11).
In Halachah, a person cannot sell something 
that has no physical properties (davar she’ein bo 
mamash). For instance, a person can’t sell the 
rights to eat fruit that will grow on a tree or the 
rights to live in a dwelling; he must allow the 
buyer to make a kinyan on the tree itself with the 
rights to eat the fruit, or on the house itself with 
the rights to live in it (Shulchan Aruch, C. M. 212:1). 
How, then, can an aliyah, which has no physical 
properties, be sold?
There is a kinyan called situmta, which includes 
any type of transaction that is considered binding 
in typical commercial interactions (ibid. 201). 
Some poskim apply the halachah of situmta even 
to something that has no physical properties, 
even though all other kinyanim do not work for 
such things (see Yam Shel Shlomo, B.K. 8:60; Emes 
L’Yaakov — Algazi, Toras Ha’olin l’Sefer Torah 38; 
Shu”t Panim Me’iros 2:25). 
Others explain that the validity of this kinyan 
is based on the principle (see Darkei Moshe 
333:5) that any commitment a person makes in 

Rabbi Dayan was visiting an out-of-town community 
during the summer. He was approached by two 
community members. "We have a monetary dispute 
but don't have a beis din or rabbinic authority here 

to adjudicate for us," they said. "We're happy that you're here. Perhaps you can 
convene two kollel students who are here for the summer to adjudicate with."
Rabbi Dayan agreed.
After hearing the two sides, Rabbi Dayan and the two kollel students convened to 
discuss the ruling. "It's clear to me that the defendant is exempt," he said.
However, the two kollel students thought that the defendant was liable. "We 
remember discussing this issue in yeshivah," they said. "In our learning, we came to 
the conclusion that the defendant is liable is such a situation."
"On what basis?" asked Rabbi Dayan.
The two kollel students explained their rationale, based on a sefer that they had 
learned. 
"I'm sorry, but I believe that you misunderstood that sefer," said Rabbi Dayan. 
"Moreover, other poskim rule otherwise. I can also tell you from experience that the 
accepted practice in batei din is not like your opinion."
Rabbi Dayan opened book after book, trying to convince them that his opinion was 
correct. However, they remained adamant in their position, based on what they had 
learned.
"What are you going to do?" asked Rabbi Dayan's son. "You're overruled, but it seems 
ridiculous that the ruling should follow two kollel students against you! Perhaps you 
can add Dayanim, and if they agree, you'll have 
the majority."
"I can't add unilaterally," replied Rabbi Dayan. 
"However, if I say that I am undecided, we would 
have to add two more Dayanim" (C.M. 18:1).
His son asked:
"Can you say that you are undecided in order 
to add Dayanim?"
"Beis Yaakov (Tzivmir [#15]) ruled that the 
minority Dayan cannot deviously say that he is 
undecided," replied Rabbi Dayan. "Expanding 
the panel can slight the honor of the other 
Dayanim in the original beis din, which was 
unable to rule.
"However, Shvus Yaakov (1:138) allowed a 
disciple who judged with two unlearned people 
– who were going to rule according to their 
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Q: Who is fit to be appointed by beis din as an apotropus?
A: Beis din should appoint a trustworthy, capable man, who has financial 
experience and knows how to advocate on behalf of the orphans (C.M. 
290:2).
A relative can be appointed as apotropus of the orphans; he has priority if he 
is worthy. However, there is a dispute whether a relative can be appointed 
apotropus over the orphans' real estate, lest the apotropus claim that he 
inherited the property from a shared ancestor (C.M. 285:7-8; Gra 285:22).
Beis din can appoint a relative of theirs (Sma 290:8).
Generally, beis din does not appoint a woman, even the widow, as an 
apotropus on a permanent basis over the orphans' property, since usually 
women are not financially savvy. However, if she was already appointed 
by the father or civil court, or if the orphans already relied on her and she 
proved worthy – beis din will not remove her (Sma 290:5; Aruch Hashulchan 
290:7; Tashbetz 2:188; Ksav Sofer C.M. #22).

APOTROPUS  #9 
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public doesn’t require a kinyan, and he may not renege. This 
obviously applies to the sale of aliyos in public (Mekor Chaim 
[by the author of Chavos Ya’ir] 144:4; Shevilei Dovid, O.C. 306).
On the other hand, some poskim maintain that no valid kinyan 
is made when aliyos are sold. Furthermore, some poskim rule 
that situmta does not work at all for a davar she’ein bo mamash 
(see Pischei Teshuvah 201:2; Shu”t Maharshag 2:77), while 
others rule that situmta does not apply when it is customary to 
purchase something with a verbal agreement alone, and not 
through an action (see Shu”t HaRosh 12:3; Knesses Hagedolah, 
Hagahos HaTur 201:5; Shu”t Maharashag 3:113 & 114; see Kesef 
Hakodashim 201). Accordingly, if the buyer declares kim li (see 
Issue 473), he can absolve himself from payment. 
In addition, some write that those who buy aliyos don’t truly 
intend to make a kinyan (Shu”t Eretz Tzvi 39).
According to these opinions, the only reason the person 
who “buys” an aliyah is obligated to follow through on his 
commitment is because when bidding for an aliyah, he is 
making a neder (vow) that he will give money to tzedakah on 
condition that he receive that aliyah (see Shu”t HaMabit 3:60; 
Shach, Yoreh De’ah 256:12; Shu”t Tzemach Tzedek 72; cf. Shu”t 
Panim Me’iros 2:25, who maintains that there is no neder in 
such a case, because the intention of the person is to make a 
purchase, not a neder).
To summarize, there are two basic approaches: some poskim 
consider the sale of aliyos an ordinary commercial transaction, 
while others consider it a neder to tzedakah.
There are many ramifications to this dispute. 
For instance: Can aliyos be sold on Shabbos and Yom Tov when 
commerce is prohibited (Shulchan Aruch, O.C. 306:3)?
According to poskim who consider this a neder, the answer 
is straightforward: one is allowed to make a neder to give 
tzedakah on Shabbos and Yom Tov (Yam Shel Shlomo, Beitzah 
85:8; Shulchan Aruch HaRav 306:16; Mishnah Berurah 306:33). 
But according to the poskim who consider it a sale, we must 
say that Chazal allowed commerce for a mitzvah or a public 
need (see Magen Avraham 306:15).
Another ramification is whether the person who bought the 
aliyah is allowed to resell it. If it’s an ordinary commercial 
transaction, then he may resell it (Shiltei Gibborim, B.K. 32b, 
note 3, cited in Magen Avraham ad loc.), and he may even turn a 
profit on the resale (Shiyarei Knesses HaGedolah, Eliyah Rabbah, 
Pri Megadim, O.C. 147, disputing the Olas Tamid’s opinion that 
one is not allowed to profit from tzedakah). Some cite these 
sources as proof that the sale is considered an absolute 
kinyan (Magen Avraham, see Levushei Srad), for if it would only 
be a neder to tzedakah made on condition that the purchaser 
be honored with an aliyah, he would not have monetary rights 
to the aliyah that would enable him to resell it.
We have now laid one foundation upon which your she’eilah 
will be resolved. In next week’s issue, we will b’e”H examine 
additional aspects of the she’eilah and reach a conclusion.

common logic against the halachic approach – to say, ‘I am undecided,’ so 
that Dayanim would be added. Although this is not truthful, doing justice 
is included in bringing about peace, which allows this. The Dayan who 
knows the halachic truth should be more concerned about the potential 
perversion of justice and judging truthfully than the illusionary honor of 
the other Dayanim. 
“The Chida (Birkei Yosef 18:3-4) adopts a middle position. If the other 
Dayanim are learned, even if not on the same caliber, the minority Dayan 
may not excuse himself and say that he is undecided. This is included in 
the prohibition of deceit, ‘mi'dvar sheker tirchak,’ even though the Dayan 
intends to bring about what he considers the correct truth. He cites the 
Gemara (Shavuos 31a), which applies this verse to similar cases in which 
the litigant or witness may not tell ‘white lies’ in order to deceitfully bring 
about the true verdict, but must follow the proper protocol of judgment. 
Similarly, the Dayan may not try to "outsmart" the Torah's law that the 
ruling follows the majority.
“However, if the other two Dayanim are unlearned and are perverting 
halachic justice in their ruling, as in the case of the Shevus Yaakov, it is 
proper to say ‘I am undecided,’ and thereby add Dayanim to allow the 
truth to come to light (Pischei Teshuvah 18:4). 
"Rav Ovadia Yosef (Yabia Omer, C.M. 2:3) explains further that once a Dayan 
forms an opinion he may not evade his responsibility to rule," concluded 
Rabbi Dayan. "His minority opinion is nullified to the majority opinion, 
provided that the majority opinion has a halachic basis. Therefore he 
may not withdraw or state deceitfully that he is undecided to bolster his 
nullified opinion." 
Verdict: A minority Dayan may not say "I am undecided" in order to 
add Dayanim, unless justice is being perverted by an unlearned or 
unscrupulous majority.
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