
 And Hashem Elokim formed man out of 
dirt from the ground, and He breathed 
into his nostrils the soul of life, and man 
became a living soul. 

Bereishis 2:7
The Gemara (Sanhedrin 38b) states that 
Hashem created Adam in stages. He 
first gathered dirt, then He formed it 
into a golem, then He stretched out its 
limbs, and finally He blew a neshamah 
into its nostrils. It seems from here that 
Adam Harishon was first created as 
a golem and then transformed into a 
person (see also the commentary of the 
Rosh to Bereishis 4:26). In fact, people 
have also occasionally fashioned golems 
(see Sanhedrin 65b). 
What is the halachic status of a golem? 
The Chacham Tzvi (93, referenced by 
Mishnah Berurah 55:4) notes that his 
grandfather R’ Eliyahu (Av Bais Din of 
Chelem) made a golem, and expresses 
uncertainty whether it would count for 
a minyan, though he concludes that it 
would not. R’ Yaakov Emden (2:82) ar-
gues that a golem clearly cannot count 
for a minyan, because it cannot have a 
higher status than a deaf-mute, insane 
person, or minor, who are human but 
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the poor).”2 Deeper investigation, however, re-
veals that the halacha is actually more nuanced.

THE “WAY OF THE GOOD” AND THE 
“PATHS OF THE RIGHTEOUS”
There is a famous Talmudic account of porters 
who negligently broke a barrel of wine belong-
ing to one of the Amora’im. The owner sued, 
and Rav ruled in favor of the porters, as per the 
exhortation in Mishlei (2:20), “in order that you 
may walk in the way of the good.” The porters 
subsequently countersued for their wages, 
pleading that they were poor and hungry and 
had nothing, and Rav once again ruled in their 
favor, as per the conclusion of the above verse, 
“and keep the paths of the righteous.”3

Rav Saadiah Gaon explains that the exhorta-

2 Vayikra 19:15.

3 Bava Metzia 83a.
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On Rosh Hashanah, I borrowed a sefer on hilchos tekias shofar and a shofar to blow in shul, 
and I left them on the bimah during Musaf. The chandelier above the bimah crashed down 
and shattered. Baruch Hashem, no one was hurt, but the shofar and sefer were ruined. Must 

I reimburse the owner?

PARSHAS BEREISHIS

Excerpted and adapted from a shiur by 
Rav Yechiel Biberfeld 

U.S. Supreme Court Associate Justice Ruth Bad-
er Ginsburg passed away several weeks ago. She 
was a cultural icon on the left, largely because 
of her stalwart liberalism and feminism and her 
numerous feisty dissents from conservative de-
cisions. Her admirers credited her for giving, as 
New York State Governor Andrew Cuomo and 
Israeli Supreme Court President Esther Hayut 
put it, “voice to the voiceless.” In this article, we 
consider the Torah’s view on whether sympathy 
for the underprivileged is a legitimate factor in 
judicial decision-making.

V’DAL LO SEHDAR B’RIVO
At first blush, it would seem absolutely forbid-
den for a judge to take such sympathy into ac-
count, because the Torah commands “v’dal lo 
sehdar b’rivo (do not glorify a destitute person in 
his grievance)”1 and “lo sisa f’nei dal (do not favor 

1 Shemos 23:4.

A At first glance, this is a simple case of oness (an accident) in a borrowed item, for which a sho’el 
(borrower) is liable because kol hana’ah shelo—he receives all the benefit from the item, at no 
cost.
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thetions of Mishlei are directed only toward the lit-

igants, but the judge is barred from deviating 
from absolute justice by the admonition of lo 
sisa f’nei dal.4 This approach, however, is diffi-
cult to reconcile with the text of the Talmudic 
account of the porters, where Rav, the judge, 
demands compliance with the exhortations of 
Mishlei.
R’ Dovid of Novardok takes a different ap-
proach. He infers from the incident of the por-
ters that sometimes a dayan should not strictly 
enforce the letter of the law, and he suggests 
that perhaps the admonition of v’dal lo sehdar 
b’rivo is limited to a defendant who has actu-
ally received money from the plaintiff and is 
refusing to repay it, but not to one who has in-
curred liability via his negligence.5

Some go even further and argue, based on 
the account of the porters, that compassion 
is indeed a legitimate factor in judicial deci-
sion-making, and the prohibition of v’dal lo 
sehdar b’rivo applies only when the judge 
completely ignores the law and decides the 
matter based entirely on compassion. Where 
legitimate legal arguments exist on both sides, 
however, “the judge sometimes has permis-
sion to include considerations of compassion 
and pity toward the wretched and oppressed 
laborers.”6

ENFORCING AN OBLIGATION TO GO 
BEYOND THE LETTER OF THE LAW
More generally, there is a major dispute 
among the Rishonim and Acharonim over 
whether Bais Din may ever compel a litigant 
to go beyond the letter of the law (lifnim mi-
shuras hadin).7 Some poskim rule that it may, 
depending on the relative economic situations 
of the litigants, while others disagree. Some 

4 Cited in Halacha Pesukah cheilek 2 siman 12 n. 135 and Michael 
Vigoda, V’dal Lo Sehdar B’rivo. Vigoda’s paper is an excellent discussion 
of our topic.

5 Shu”t Galya Masechta end of C.M. siman 13 s.v. Ivra d’chol zeh.

6 R’ Avraham Yitzchok Hacohen Kook, cited by Vigoda ibid.

7 Mordechai Bava Metzia remez 258; Agudah ibid. os 34; Ra’avan, 
beginning of Eilu Metzios; Piskei HaRosh ibid. perek 2 siman 7; Bais 
Yosef and Bach C.M. siman 12; Rama ibid. se’if 2; Shu”t Shav Yaakov 
E.H. end of siman 29 s.v. Umah sheratzah haRav hanal; Shu”t Knesses 
Yechezkel O.C. end of siman 7 end of s.v. Amnam. Cf. the sources cited 
in the following notes, and see in particular Shu”t Heishiv Moshe (Y.D.) 
end of siman 48.

don’t count for a 
minyan. 
A similar ques-
tion concerns 
the status of an 

animal made with Sefer Yetzirah. According 

to the Shelah (cited by the Pis’chei Teshu-
vah, Y.D. 62), it is not an animal, so it does not 
require shechitah and it may be eaten alive 
without concern for eiver min hachai (the 
prohibition of consuming a limb from a live 
animal). On the other hand, the Chashukei 

Chemed (Sanhedrin 65) quotes the Chazon 
Ish (Y.D., Nidah 110:4) that an animal made 
using the Sefer Yetzirah might still be sub-
ject to shechitah, because the rules of the 
Torah concerning animals apply to any be-
ing with animal form.

(continued from page 1)
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But our case is not so 
simple. The Gemara in 
Bava Metzia 96a (ac-
cording to Rashi and 
the Rosh) teaches that 
a sho’el may only be 
liable for oness where 
he derives benefit 
from the actual borrowed item. For ex-
ample, if he borrows an expensive item 
only to place it in his breakfront to ap-
pear wealthy, and he doesn’t have per-
mission to use the item, he would not be 
required to pay for onsim.
The Machanei Ephraim (Nedarim 24) 
says that since mitzvos lav leihanos nit-
nu (the mitzvos were not given to derive 
benefit therefrom), borrowing a mitz-
vah item is like borrowing an item from 
which one cannot derive benefit, and 
therefore the borrower would not be li-
able for onsim. This view is cited by R’ 
Akiva Eiger (340), and it is also the view 
of the Ketzos (72).
The Machanei Ephraim continues that 
all agree that one is liable for onsim in 
a borrowed sefer. Some explain that the 
reason sefarim are different from other 
mitzvah items is that sefarim are gen-
erally rented out for profit, which is an 
actual benefit (Machanei Ephraim ibid., 
Shach Y.D. 221). (Because today sefarim 
are not generally rented, this argument 
no longer applies.) Others explain that 
sefarim are different because one is in 
fact supposed to derive benefit from the 
mitzvah of talmud Torah (Taz Y.D. 221, 
Nesivos 72).
Some poskim reject the entire premise 
that deriving hana’ah is a prerequisite for 
liability for onsim (Rambam, Imrei Yosh-
er, Ohr Sameiach).
In conclusion, if you have not yet paid for 
the shofar, you would not be required to 
do so, but it would be proper to pay in 
part for the sefer.

adopt compromise positions: The Tzemach 
Tzedek maintains that Bais Din may not use 
physical force to compel a litigant to act lifnim 
mishuras hadin, but it may apply pressure to 
him via a decree of excommunication, and 
perhaps it may even seize his property to en-
force compliance.8 Others disagree, maintain-
ing that according to the restrictive view of the 
Rishonim, even excommunication may not be 
used. Even these opinions do allow the use of 
moral suasion,9 including (at least according to 
some) telling the litigant that he will be a sin-
ner if he does not comply with the dictates of 
lifnim mishuras hadin.10

Based on this discussion, R’ Zalman Nechemia 
Goldberg explains that the essential difference 
between din and lifnim mishuras hadin is not 
the degree of obligation (since some maintain 
that even the latter is obligatory and enforce-
able), but rather that the specific, individual 
obligations of the Torah are universally and ab-
solutely binding, whereas the general obliga-
tion of lifnim mishuras hadin is situational, and 
depends on the particular economic situations 
of the litigants and other contextual details.11

BAIS HILLEL AND R’ YITZCHOK 
ELCHANAN SPEKTOR
R’ Shlomo Yosef Zevin, following a disclaim-
er that he is unsure whether compassion can 
play a role in the composition of halachic re-
sponsa, notes that R’ Yitzchok Elchanan Spek-
tor’s responsa usually arrive at lenient conclu-
sions. He cites the mekubalim as saying that 
the souls of Bais Shammai were rooted in su-
pernal din, while those of Bais Hillel were root-
ed in supernal compassion, and he maintains 
that “it seems that the root of the Torah-soul 
of R’ Yitzchok Elchanan was quarried from the 
midah of chesed.”12

8 Shu”t Tzemach Tzedek siman 89 s.v. Aval mikol makom nirah.

9 Shu”t Shevus Ya’akov cheilek 1 siman 168; Aruch Hashulchan ibid. end 
of se’if 2.

10 Tumim ibid. s.k. 4.; Chochmas Shlomo to C.M. ibid.

11 Kedoshim Tih’yu (5755); V’hagisa Bo Yomam Valaylah (5757).

12 Sefarim V’sofrim, Teshuvos, Agunos Bis’shuvos R’ Yitzchok Elchanan. 
As a specific quantified example of his thesis, Rav Zevin notes that in 
the first volume of R’ Yitzchok Elchanan’s Ein Yitzchok there are more 
than seventy responsa dealing with all sorts of agunos, and in all but 
one he concludes leniently.
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