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PARSHAS VAYEITZEI

RULES OF THE ROAD:
LAWS AND LIABILITY

Adapted from the writings of Dayan Yitzhak Grossman

The town of Lakewood has recently experienced
a spate of school bus accidents. On 15 Cheshvan/
Oct. 21, there were two separate crashes involv-
ing school buses, which brought the total to at
least five such incidents in just over a month.
The extent to which the various bus drivers may
have been at fault in these accidents is unclear;
in this article, we explore some general Torah
perspectives on safe and responsible driving.

THE OBLIGATION TO OBEY TRAFFIC LAWS

R’ Shmuel Wosner declares that traffic laws es-
tablished by the authorities must be followed,
independent of the applicability of the principle
of dina demalchusa dina (“the law of the gov-
ernment is the law,” i.e, recognized by halacha
as binding), since their purpose is for the benefit
of the public—to prevent accidents—and if the

1 Karen Wall, Patch staff. Serious School Bus Crash In Lakewood, 5th In A
Month. Patch. https://patch.com/new-jersey/marlboro-coltsneck/s/hvpej/
serious-school-bus-crash-in-lakewood-5th-in-a-month.

Cf. Dean Balsamini. This NJ town has a problem with its school buses.
New York Post. https://nypost.com/2021/10/23/this-nj-town-needs-a-tutor-
for-its-school-bus-drivers/
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secular authorities would not have established
such laws, it would be our obligation to do so. He
argues that it is therefore obvious that it is hala-
chically prohibited to run a red light

at all times, even if there are no cars in the
immediate vicinity, since the destruction of
order leads to danger, as is known.?

R’ Asher Weiss, however, while of course agree-
ing that traffic laws should generally be followed,
nevertheless considers it obvious that it is per-
mitted to ignore a red light when doing so poses
no danger whatsoever:

It is known that one may not cross a road
against a red traffic light. Would we say that a
man who stands in the middle of the night at
a crosswalk, and sees clearly that there are no
cars nearby, and there is not even a remote
possibility of danger, and no one sees him,
so that there is no concern that anyone will
learn from his actions and endanger him-

(continued on page 2)

2 Shu"t Sheivet Halevi cheilek 10 siman 291.
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PARSHAS VAYEITZEI
NO BLESS OBLIGE

Excerpted and adapted from a shiur by
Dayan Yosef Greenwald

And he encountered (vayifga) the place
and stayed there overnight because the
sun had set...

Bereishis 28:11

According to the Gemara (Brachos 26b),
vayifga (from the word pegiah) refers to
tefilah, from which the Gemara derives
that Yaakov established the practice of
davening Ma'ariv. The Gemara concludes
(Brachos 27b) that Ma’ariv is a reshus (op-
tional), though Kial Yisrael eventually un-
dertook it as an obligation.

Nevertheless, Ma'ariv retains certain char-
acteristics of a reshus. Some examples:

The Rambam (Hilchos Tefilah 3:7)
writes that one who davens before
the proper zman tefilah does not ful-
fill his obligation at Shacharis or Min-
cha, but with respect to Ma'ariv, “ein
medakdekin"—we are not so precise
about the time.

The Rambam rules (Tefilah 9:9) that
no chazaras hashatz is recited at
Ma'ariv because Ma'ariv is not con-
sidered a full-fledged tefilah like

(continued on page 2)

[ am al a wedding. I' I stay for zimun and sheva brachos, 1 will miss my shiur. May | bentch and leave

Wedding guests are obligated to bentch with a zimun of ten. According to some, they are also obligated
to hear the sheva brachos. But the Mishnah Brurah (193:16), speaking generally about one who ate with a

minyan bul must leave early for a mitzvah, writes that he may make a zimun with just three. Il'even that

(continued on page 2)



(continued from page 1)

self, it is prohibited for him according to
the Torah to cross? It is surely reasonable
that even the legislature did not intend to
prohibit doing so in this situation; it is just
that the law cannot distinguish among all
particular situations. It seems reasonable
to me that in such cases, we follow the ra-
tionale (for the law), and since the whole
intent of the legislature is to prevent dan-
ger, in such cases where there is no dan-
ger, one is not commanded to be particu-
lar regarding dina demalchusa.?

Perhaps Rav Weiss's lenient stance is limited
to pedestrian jaywalking, but he would agree
with Rav Wosner regarding vehicular traffic.
Alternatively, perhaps Rav Wosner's stringent
position (as suggested by his stated rationale
that “the destruction of order leads to dan-
ger”) is limited to where the scofflaw may be
observed by others, who may be influenced by
his conduct to disregard the law even where it
would be dangerous to do so—a concern ex-
plicitly acknowledged by Rav Weiss.

CIVIL LIABILITY

The halachic rules for determining fault and
assigning liability in the case of a collision that
occurs in a public domain are complex,* but
one crucial factor is whether each party was
conducting himself at the time of the acci-
dentinan authorized (birshus) or an unautho-
rized (shelo birshus) manner. If they were both
birshus or both shelo birshus, then at least un-
der certain circumstances, neither is liable for
damage caused to the other, whereas if one is
birshus and the other shelo birshus, the latter
is liable for damage caused to the former. It
is not entirely clear whether reshus is deter-
mined by formal halachic or legal authoriza-
tion, or by common practice. For example,
on some highways the legal speed limit is 65
MPH, but it is quite commmon for cars to travel

3 Shu"t Minchas Asher cheilek 2 siman 123 p. 422. Cf. R’ Micha Cohn.
Parshas Shmini: The Importance of Driving Safely — A Good Look

at How We Drive. The Bais HaVaad Halacha Journal, 5775; R' Micha
Cohn. Parshas Beha'alos'cha: Texting, Talking and Driving: A Halachic
Perspective. The Bais HaVaad Halacha Journal, 5775.

4 See Bava Kama 32a and 48a-b; Rashi ibid. 48b s.v. Chayavin; Tosafos
ibid. 32a s.v. Shnayim; Ra'avad ibid. 48b; Remah, cited in Tur siman
378; Yam Shel Shlomo ibid. perek 3 siman 23; Shulchan Aruch ibid.
se'ipim 7-8; Shu"t Chavos Ya'ir siman 207 (cited in brief in Pis'chei
Teshuvah ibid. s.k. 4).

at up to 80 MPH—is a speed of 75 MPH on such
a roadway considered birshus or shelo birshus?

U.S. law has a doctrine of “negligence per se™:

In a torts case, a defendant who violates a
statute or regulation without an excuse is
automatically considered to have breached
his duty of care and is therefore negligent
as a matter of law. As a result, the only thing
that must be proven at trial is whether the
violation was the cause in fact and proxi-
mate cause of the plaintiff's injury.®

Some have argued that the birshus/shelo bir-
shus framework of halacha resembles the con-
cept of negligence per se:

The halacha incorporates a concept simi-
lar to negligence per se as well. One who
causes damage in the public thoroughfare
while acting in an unanticipated manner
will be liable, provided that the damaged
party was not behaving in an unusual
or unanticipated manner. See Shulchan
Aruch C.M. 378:8, which rules that one who
damages his fellow while running in the
public domain will be liable if he damaged
someone who was not running. Running
in this instance is seen as irresponsible
and reckless. In halachic terms, one who
runs through a public street acts shelo bir-
shus. Consequently, the one who was not
running bears no liability. While the hala-
chos of the Shulchan Aruch operate inde-
pendently of secular law, applicable traffic
laws define what constitutes an act that is
birshus or shelo birshus on the roads. In es-
sence, the traffic laws dictate what is con-
sidered normal behavior on the roads.®

A fundamental difference between the two
systems, however, is that the doctrine of negli-
gence per se is defined entirely in terms of the
defendant’s conduct, without reference to the
plaintiff's, whereas as we have seen, the reshus/
shelo birshus framework is defined in terms of
the relative conduct of the two parties. U.S. law
does have the defenses of contributory negli-

5 Legal Information Institute, Cornell Law School. https:/Aww.law.
cornelledu/wex/negligence_per_se.
6 Mr. Matisyahu Wolfberg, Esq. and Dayan Yehonoson Hool. A Driver's

Liability in Halacha & Civil Law. The Journal of Talmudic Law and
Finance (Bais HaVaad L'Inyonei Mishpat). Issue 6, Adar 5769/March 2009.
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‘annol be done, he may for-
go the zimun and go do his
milzvah (Mishnah Brurah
200:5). The Shoshanas Yis-
rael says this applies even
al a wedding, when leaving

carly will cause him to miss
sheva brachos. When ben-
tching with a zimun of three, some say to recite
the bracha ol asher bara alter bentching, but
that is not the prevalent custom. Some say that
the zimun should include shehasimcha vim’ono,
but the common custom is otherwise (Lev Ita).
If one knows in advance that he will need
to leave belore the public zimun and sheva
brachos, he should preferably start his meal
before or after the others. Because he neither
starts nor ends his meal together with the
group, he incurs no obligation of zimun. Alter-
natively, he may eat his first kezayis in a differ-
ent room [rom the other guests. Another option
(per Igros Moshe O.C. 1:56) is to have in mind
when beginning the meal that he is not joining
the group.

gence (under which a plaintiff is totally barred
from recovery if he was in any way negligent
in causing the accident, even if the negligence
of the defendant was much more serious) and
comparative negligence (under which the jury
allocates fault, usually as a percentage, and
each party pays his share of the other’'s dam-
ages); but the former, which might indeed re-
sult in a system similar to that of halacha, has
been abolished in most jurisdictions, while the
latter, in which fault is allocated and shared
between the two parties, is very different from
the halachic framework.”

7 Cf. Wikipedia contributors. Contributory negligence. In
Wikipedia, the Free Encyclopedia. https:/enwikipedia.org/w/index.
php?title=Contributory_negligence&oldid=1031846823;

Wikipedia contributors. Comparative negligence. In Wikipedia,
the Free Encyclopedia. https:/fenwikipedia.org/w/index.
php?title=Comparative_negligence&oldid=1002326843.

(continued from page 1) Shacharis and

Mincha.

T h e
Rambam
(Tefilah 10:6)
writes that at Shacharis and Mincha,
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one who remembered in the middle
of Shmoneh Esrei that he had already
davened must stop in the middle, be-
cause he cannot transform a tefilah
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that he originally intended to be a cho-
vah (obligatory) into a nedavah (volun-
tary, because he already davened). But
at Ma'ariv, he may continue davening,
because Ma'ariv itself is considered a ne-
davah. (The Ra'avad disagrees.) R’ Chaim
Soloveitchik explains that the Rambam
holds that Ma'ariv is essentially a private
communication with Hashem. Although
it has been accepted as obligatory by

To become a corporate sponsor
of the BHHJ or disseminate in
memory/zechus of a loved one,
email info@baishavaad.org

the tzibur, it is still fundamentally a pri-
vate tefilah. Therefore, one who realizes
in the middle that he already davened
may continue, because it always had the
status of a tefilas nedavah.
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