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TOTAL RECOIL: IS AN
ACCIDENTAL SHOOTER
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Adapted from the writings of Dayan Yitzhak Grossman

Several months ago, we noted having heard
that in reaction to the current social and
political climate, some Orthodox Jews have
begun carrying firearms for protection.! Gun
ownership introduces the potential for fatal
accidents; while such accidents are fairly
uncommon, with economics professor Steven
D. Levitt famously arguing that “a swimming
pool is 100 times more deadly” than a gun?
they do result in hundreds of deaths per year in
the United States? In particularly tragic news,
accidental gunshot deaths by children handling
a gun jumped 31% during the start of the
COVID-19 pandemic compared to a year earlier.
The reasons for this are unclear, but they likely

1 Code of Arms: Weapons in Halacha. Aug. 26, 2021.

2 Op-ed piece on swimming pools vs. guns as the most dangerous
weapon, and cf. How to Think About Guns (Ep. 114): Full Transcript. For an
alternate perspective, see No, Swimming Pools Are Not More Dangerous
Than Guns.

32020 Accidental Gun Death Statistics in the US.
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involve societal and personal reactions to the
pandemic, including lockdowns and a reported
surge in first-time gun ownership.*

In this article, we consider some of the earliest
halachic responsa dealing with firearms, which
discuss the moral liability of someone who
accidentally kills someone else while handling
them.

THE RAMA

The Rama was asked about a man who held
a loaded “implement of destruction called a
buchse (rifle),” and wished to empty it by firing it
toward the sky, but somehow wound up fatally
shooting his young attendant. Responding to
the man’s request for guidance regarding the

4 Jaclyn Dias. High Gun Sales And More Time At Home Have Led
To More Accidental Shootings By Kids. NPR. https:/Awww.npr.
0rg/2021/08/31/1032725392/guns-death-children.
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PARSHAS SHMOS
COLLATERAL DAMAGE

Excerpted and adapted from a shiur by

Dayan Daniel Dombroff

He replied: Who made you a man, a
ruler, and a judge over us? Are you saying
that you will kill me, as you killed the
Egyptian? Moshe became frightened
and said: Indeed, the matter has become
known.

Shmos 2:14

According to Chazal, Moshe was
distressed by the lashon hara spread by
Dasan and Aviram.

There was an incident in a yeshiva in
which a boy committed a serious offense.
The menahel wanted to call the parents
to a meeting, but the offender’s brother
complained that a meeting would cause
lashon hara to be spread that could hurt
him as well. May the menahel hold the
meeting?

The Chafetz Chaim (Be'eir Mayim Chaim,
beginning of Hilchos Rechilus) cites the
Rambam (Hilchos Deios Ch.7) who draws
a parallel between the rules of lashon
hara and those of damages. If so, perhaps
we can compare this incident to a case
in the Gemara (Bava Basra 54b) where a
gentile sold a field to a Jew but did not
write a shtar to transfer ownership as he
should have, and another Jew came along

(continued on page 2)

When attending a simcha, I usually cal bread. If I'm short on time, must I wail [or the zimun®?

Chazal instituted birkas hazimun, and one who eats a meal together with two or more people is obligated
Lo participate. ITe may not bentch privately and miss the birkas hazimun (Shulchan Aruch O.C 193:1).

The Bach (O.C. 200:2), againsl virtually all other poskim, maintains that the zimun obligation is incurred

(continued on page 2)
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appropriate penance for his act, the Rama
rules that the homicide is not really the man's
fault: His act is not even considered shogeig
(accidental but negligent), but virtually oness
(beyond one's control). Therefore, he says,
the forms of penance established by the
Rokeiach (the codifier of formal courses of
penance for various serious sins) do not apply,
because they are only intended for rebellious
or negligent sinners who repent, not for
those who were shogeig or oness.

Nevertheless, the Rama concludes, the
perpetrator should be concerned for his soul
and do thorough teshuvah including vidui,
and he should undertake some penance,
including: exile for a year, becoming a
wanderer and not sleeping two nights in
the same place; fasting from that day until
after Yom Kippur, except for the days on
which tachanun is omitted; recitation of
vidui morning and evening for a full year; and
observance of the anniversary as a perpetual
day of fasting and weeping and the recitation
of vidui and supplications, as on the yahrzeit
of a parent. (The Rama notes that we should
not be too stringent with the perpetrator, in
order to encourage ba‘alei teshuvah!) Once
he completes his repentance, it is prohibited
to remind him of the incident due to the
prohibition against ona’as devarim, and he
himself should not mention it except in the
course of vidui.®

THE PANIM ME’IROS

The Panim Me'iros also discusses an
accidental homicide caused by a buchse. In
his case, the gun seemed to have contained
no pulver (black powder), and people were
playing with the flintlock mechanism and
causing it to emit sparks by the action of the
flint striking the frizzen. Someone tried to see
if he could perform this trick as well, but he
somehow managed to cause an explosion of
“the little pellets of lead that are called schrot
(shot)” in all directions, causing someone a
severe injury. The victim succumbed to his
wounds a couple of days later.

The Gemara says that the requirement of
exile (galus) for involuntary manslaughter

5Shu"t Rama siman 37.

(rotzeiach beshogeig) does not apply where
the victim did not die right away and his
assailant may not have been the sole cause
of his death, as “perhaps the wind made him
senseless” or perhaps he hastened his own
death (through his convulsions and death
throes).® The Panim Me'iros cites a dispute
between the Rambam and the Ra'avad about
the application of this rule. The Ra'avad says it
is limited to the particular context in which it
appears—where the victim's throat was cut—
but the Rambam extends it to any case of
involuntary manslaughter.”

The Panim Me'iros initially suggests that the
halacha in his case would hinge upon this
dispute, but he ultimately concludes that the
perpetrator in his case was not at fault, because
nothing had happened all the previous times
when the flintlock mechanism had been
activated, and “in the vast majority of cases, it
is impossible for the shot pellets to be expelled
without the powder that is placed in the [flash]
pan near the [touch] hole in the barrel.”

Like the Rama, the Panim Me'iros asserts that
the Rokeiach's prescription of exile and not
sleeping for two nights in the same place as
penance for murder, is limited to deliberate
homicide (meizid gamur). He adds that even
a true rotzeiach beshogeig, who is obligated
in the Biblical form of exile (galus), is merely
required to leave his home and not return to
his family until the death of the kohen gadol,
but he is not condemned to the perpetual
wandering discussed by the Rokeiach.

Although the Rama did ultimately recormmend
aformofsuch penanceforthe perpetratorin his
case, the Panim Me'iros says that shooter may
be different. The Rama may have considered
him to have been somewhat at fault, because
a weaker person may be unable to control a
firearm during discharge, and the gunpowder
blast may turn the weapon in an unintended
direction. (Perhaps he is referring to angular
momentum recoil.) But in his case, the Panim
Me'iros argues, the perpetrator was not at fault
at all. In addition to the reasons mentioned
above, the gunman did not even realize that
the gun contained shot, and the weapon was

6 Gittin 70b.

7 Hilchos Rotzeiach Ushmiras Hanefesh 5:2.
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only when the group meal
ends, so one may recite
birkas hamazon privately so
long as the others’ meal is
still in session.

9
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The Mishnah Brurah (ibid.
RAV ARYEH FINKEL

5) writes that one may not
rely on this lenient ruling
excepl in circumstances like a dreat [inancial
loss, not just for convenience.

The Mishnah Brurah (193:19) also says that
one who arrived late and did not begin the
meal with the others may rely on the Bach,
but he notes in Sha’ar Hatziyun (ibid. 17) that
lechat chilah he should wait for the zimun.
Igros Moshe (O.C. 1:56) infers from a ruling of
the Rama that if one stipulates before a meal
that he does not intend to join with the other
participants, he may bentch early, even if he is
fully engaged with the others during the meal.
But R” Moshe says that this device should only

be employed in case of need.

not pointed at the victim at all (as opposed to
the Rama'’s case, where during its firing, the
weapon apparently wound up turning toward
the victim), but the shot was somehow
expelled in all directions. Additionally, the
victim lived and was lucid for forty-eight
hours, so according to the Rambam, there
is no liability for manslaughter. Further, it
is possible that the medical treatment and
medication that the victim received may have
actually hastened his death.

In light of the above, the Panim Me'iros
concludes with the prescription of twice-daily
tearful vidui, the perpetual commemoration
of the anniversary of the incident with fasting
and weeping, and the recitation of vidui and
supplications—but not any form of exile.®

8 Shu"t Panim Me'iros cheilek 1 siman 85.
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When the

o original

purchaser

asked the seller for a refund, he agreed but

said not to worry, as he would “take care of”
the other person.
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It seems from this Gemara that the original
purchaser was permitted to ask the gentile to
refund his money, even though the seller may
do harm to the man who acquired the field.
The original purchaser is not responsible for
that damage, because he was allowed to ask
for his money back. Likewise, one can argue
that the menahel is entitled to deal with the
guilty party as he sees fit, and he would not
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be responsible for the indirect repercussion
of harm to the brother’s reputation.
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