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PROMISSORY NOPE: YOU'LL GAIN

IF YOU REFRAIN

Adapted from the writings of Dayan Yitzhak Grossman

Business Insider reports:

An anti-abortion group says it will pay three
women $9,460 after a Business Insider
investigation found it failed to give them the
payments it promised in exchange for them
agreeing not to have abortions.

Let Them Live, an Indiana-based nonprofit,
promised the three women thousands of
dollars of support in contracts..The group
offers women financial assistance if they are
considering having an abortion for economic
reasons—as long as they sign a contract vowing
not to terminate their pregnancy.

Bl spoke with a total of four women who were
promised thousands of dollars by Let Them Live,
and went on to carry their babies to term.
They said it failed to deliver $30,660 of
support it promised them for childcare, food,
rent, and utilities, leaving one considering
suicide and another having to “ask on
Facebook” for diapers.

All the women said they were at least five
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months pregnant when they were told the
support would be cut, meaning their options
for abortion were narrowing. “I feel conned
into keeping this baby,” one told Bl..Nathan
Berning, Let Them Live's CEO and cofounder,
acknowledged multiple mistakes on the group’s
part and told Bl it was looking into the cases of
women not getting what they were pledged.
He said the group is auditing its finances. “We
have a better process to ensure that something
like that doesn't happen again,” he said.!
In this article, we consider the halachic validity of
a contract to compensate someone for refraining
from engaging in some specified conduct.
The earliest discussion of this topic of which |
am aware is by R' Efraim Navon (the Machanei
Efraim). He considers the case of a businessman
who made a deal with another businessman that
the latter would stay home on a particular day
and not engage in business, and the former would

T Louise Ridley. Anti-abortion group Let Them Live to pay $10,000 it never gave to women who agreed
not to terminate pregi http: b mlet-them:| i bortion.
group-pay-women-2023-12.
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Bring the Parsha to Life!

PARSHAS VAYIGASH

FULL DISCLOSURE

Excerpted and adapted from a shiur by
Dayan Yehoshua Grunwald

And he said, “I am Yosef your brother, whom
you sold to Mitzrayim.”

Bereishis 45:4
The Torah doesn’t say whether Yosef forgave
his brothers for selling him," but some sfarim
say that he did. R Chaim Palagi (Sefer Nefesh
Chaim) asks if so, why were the asarah harugei
malchus killed as punishment, as recounted in
the Yom Kippur davening? He answers that the
brothers sought forgiveness only from Yosef,
but not from Hashem, or perhaps not from
Yaakov.

On the matter of forgiveness for bein adam
lechaveiro (interpersonal) sins, the Chofetz
Chaim cites Rabeinu Yonah that in order to ask
mechilah, a speaker of lashon hara must tell his
victim what he said about him. But R’ Yisrael
Salanter maintained that to do so would violate
ona’as dvarim, as the victim would be pained to
hear the report, so the offender may not disclose

(continued on page 2)
T See also Berelshis 5017-21, where the brothers ask for forgiveness, but it is unclear whether
Yosef granted it. See also https:/baishavaad org/bais-havaad-on-the-parsha-parshas-vayechi/ for
more on this matter.

compensate him with a portion of his own profits.
The man apparently stayed home as promised but
did not receive the compensation.
Much of the Machanei Efraim’s analysis revolves
around the following Gemara:
Was it nottaughtin a breisa: There was someone
who was fleeing from prison, and there was a
ferryboat before him. He said to the ferryman:

(continued on page 2)

The early poskim debate whether opening and closing a book that has words written on its page
edges violates mocheik and koseiv (erasing and writing) on Shabbos, because bringing together the

separated parts of the letters may constitute koseiv, and separating them may be mocheik (Magein

Avraham 3%0:6 et al.).

Others argue that closing the book is not koseiv, because the restored letters already existed and
they are only united temporarily; and mocheik is not applicable because the letters aren’t destroyed,

(continued on page 2)
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(continued from page 1)

“Take a dinar and ferry me across the river.” The
ferryman receives only his fee (and not the full
dinar). We see that he can say to him: When |
offered you a dinar, | was joking with you.

The Gemara cites the continuation of the breisa:
But if he said to him, “Take this dinar as your fee,
and ferry me across the river,” he must give him
his fee in full.

The Gemara explains the difference:

Rami bar Chama said, the second clause speaks
of a ferryman who is also a fisherman, and he
says to the escaped prisoner, “You caused me
the loss of a fish worth a zuz (dinar),” for that is
the amount he would have caught during the
time he spent ferrying the prisoner.?

The Machanei Efraim acknowledges that this
Gemara indicates that one who makes a promise
that is relied upon by another to his detriment
by abstaining from profitable activity is liable to
compensate him for his opportunity costs. In the
Machanei Efraim’s case, however, it is possible that
the victim would not actually have realized any
profit, and even if he would have, it might have
been small, so there is no basis to demand that the
commitment be honored. (The Machanei Efraim
is apparently assuming that the fisherman in the
Gemara would have definitely caught fish worth the
specified amount, an assumption that is challenged
by R’ Shlomo Yehudah Tabak, author of Erech Shai
and Shu"t Tshuras Shai.?)
The Machanei Efraim adds a second distinction
between the Gemara's case and his own that
applies even if we assume that in his case, too, the
victim would definitely have realized profit of his
own equal to the amount promised: In the case
of the Gemara, the compensation was for services
rendered (notwithstanding the fact that the
amount promised is excessive), whereas in his case,
the compensation was promised not for doing but
for refraining from doing, and such a promise is not
binding, even if opportunity costs were incurred by
relying on it.
The Machanei Efraim subsequently rejects this
second argument in light of the comments of
various Rishonim that a promise to compensate
someone for losses incurred in relying upon the
promise is indeed binding, and he thus concludes,
as per his initial distinction, that whether the
promise is binding hinges on whether the potential
profits were certain or uncertain.*

R' Dovid Tebel of Minsk (a leading disciple of R’

Chaim Volozhiner) discusses a case similar to that

of the Machanei Efraim, of a merchant who is

concerned about potential competition from other
merchants and so promises to compensate them
for not entering the market. He argues at length
for the basic principle that unlike a promise to
compensate someone for doing something (i.e,, an

2 Bava Kama 116a.

3 Erech Shai C.M. beginning of siman 228. See, however, Shu"t Tshuras Shai cheilek 1siman 421 sv. Ulefi
zeh afilu belo ta'anas meshateh where Rav Tabak apparently agrees with the basic position of the
Machanei Efraim.

4 Machanei Efraim, Hilchos Sechirus siman 18

employment agreement), a promise to compensate
someone for not doing something is not binding
(even in the absence of a claim that the offer was
unserious), at least in the absence of a kinyan (a
formal act of commitment to an agreement).®
R" Avraham Tzvi Hirsch Eisenstadt (the Pis'chei
Teshuvah) maintains that even a promise backed
by a kinyan is not binding in a situation where
the person is halachically prohibited to engage in
the conduct he commits to abstain from, because
in such a case the promiser can indeed claim
he wasn't serious.® It might follow from this that
since the abortions in the Let Them Live cases are
halachically prohibited, the organization's promises
of compensation would not be binding. But given
that such abortions are unfortunately legal and
common in modern society, the organization
cannot plausibly claim it was fooling, despite the
fact that the abortions are halachically forbidden.
In a very brief ruling, R" Refael Berdugo (17th-18th
century, Meknes, Morocco) espouses a position
similar to that of the Machanei Efraim and R’
Dovid Tebel:
Reuven desired to purchase merchandise, and
Shimon wished to offer more than Reuven and
purchase it. Reuven approached Shimon and
said to him: “Be silent, and when | purchase it,
I will give you half.” But subsequently he said
to him, “I will not give you anything"—he toyed
with him (sicheik bo).”
R’ Moshe Feinstein, in a teshuvah addressed to R’
Nota Greenblatt, considers the case of a teacher
who had agreed to relinquish his position and
move to a different location. He claimed that the
school principal had promised to compensate him
for moving expenses. R' Moshe ruled that if the
promise had been made as an inducement to the
teacher to quit his position (even if the teacher had
no right to demand compensation for leaving, and
his employer offered it voluntarily, but the teacher
refrained from suing the employer because of the
promise), then if the teacher gave up his position
and relocated and is now unable to return, the
promise of compensation is binding even without a
kinyan®
R’ Moshe’s intent is not entirely clear to this author.
Is he disagreeing with all the cited Acharonim who
maintain that, at least in the absence of a kinyan,
a promise to compensate someone for not doing
something is not binding? Or perhaps he considers
relinquishing a current position to be a positive
act, for which a promise of compensation is indeed
binding, as opposed to not seizing an available
opportunity, where he would agree with the other
Acharonim that a promise of compensation
is not binding.
Note that this entire discussion is solely about
whether a promise to compensate someone for

5 Shu't Bais Dovid (Tebel) C.M. siman 4.
6 Pischei Teshuvah C.M. siman 176 k. 4.

7 Shu"t Mishpatim Yesharim cheilek 1siman 38. Cf. Shu't Pri Chaim (Epstein) C.M. siman 9.
8 Shu't Igros Moshe C.M. cheilek 1 siman 37. Cf. Shu"t Maharash (Engel) cheilek 4 siman 28.
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(continued from page 1)

only separated, and they
can easily be rejoined
(Shu”t Rama 119). The
Mishnah Brurah (320:17)
concludes that one may .
rely on the Rama’s view, A
but he should preferably
choose a different book.

RAV ARYEH
FINKEL

This debate is applicable to jigsaw puzzles,
because drawing a picture is included in
koseiv. According to the Mishnah Brurah’s
conclusion, one may rely on the Rama’s
view for children under bar mitzvah even
lechat’chilah. But this only concerns puzzles
whose pieces connect loosely; il they
interlock tightly, or il they are fitted snugly
into a frame, all agree that it may not be
assembled, because it is more permanent
(Shmiras Shabbos Kehilchasah 16:22%).

If each puzzle piece depicts a full letter or
picture, and assembling them is required only
to form a [ull word or a picture collage, one
may be lenient for children even if the pieces
are joined tightly (Piskei Teshuvos 3%0:19).

If the puzzle is assembled, even loosely,
with the intention of keeping it that way
permanently, it should not be done on
Shabbos even by children.

Borer (selecting) is generally not an issue
with puzzles, because the three required
conditions (see O.C. 319:1) are mel: a) the
selecting is done by hand, b) the desired picce
is removed from the pile of undesired ones,
and c¢) the selected piece is used right away.

refraining from doing something creates a binding
contract enforceable by baisdin.In general, however,
even in the absence of a binding obligation, there is
nevertheless a serious moral obligation to keep one's
word. As we discussed a couple of months ago, the
halacha is that one who reneges on a commitment,
even in the absence of a kinyan, is considered to be
acting in bad faith (mechusar amanah), and many
halachic authorities explain that doing so is strictly
prohibited.? While this imperative, too, has certain
exceptions, it is important to recognize that a Jew
is generally expected to abide by his commitments,
as per the pasuk in Tzephaniah (3:13) “The remnant
of Yisrael will not commit corruption, they will not
speak falsehood, and a deceitful tongue will not be
found in their mouth.”

9 My Word: When May One Renege on a Commitment? Bais HaVaad Halacha Journal. Oct. 19, 2023.
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what he said.

R’ Aharon Kotler is
quoted as ruling
that one should
follow R’ Yisrael Salanter on mussar
issues, even against Rabeinu Yonah.
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R Shlomo Zalman Auerbach and
Rav Elyashiv are similarly quoted.
But R’ Dovid Feinstein rules (cited
in Vedibarta Bam) with the Chofetz
Chaim, though he says that perhaps
the penitent need not relate every
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detail

of the lashon hara. Others
say that Rabeinu Yonah was only
addressing a case where the victim
was already aware of the lashon hara,
he just didn't know who had said it.
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